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P-ROGCGEEDI-NGS
6:40 p. m

M5. M TTEN Good evening, |l|adies and
gent | enen. This is a public hearing of the Zoning
Conm ssion of the District of Colunbia for Monday,
Sept enber 30'", 2002. My nane is Carol Mtten, and
joining me this evening are Vice Chairnman Anthony Hood
and Comm ssioners Peter My, John Parsons, and Janes
Hannaham

The subject of this evening's hearing is
Zoning Comm ssion case nunber 02-19 and is a
continuation of the June 27" and Septenber 5", 2002
hearings. This application is a request by the Forest
HIlls GCtizens Association for a text and map
anendnent to the District of Colunbia Minicipa
Regul ations Title 11 to create section 1516 the Forest
HIlls Tree and Slope Overlay District.

Notice of today's hearing was published in
the D.C. Register originally on My 17", 2002 and in
the Washington Times on May 15", 2002. Thi s hearing
will be conducted in accordance with the provisions of
11DCMR, Section 3021, which are the procedures for
rul e-maki ng heari ngs. Copies of today's hearing
announcenent are available to you and are |ocated on

the tabl e near the door.
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W' re wi nding down the hearing tonight, so
the order of procedure will be as follows: we'll take
up any prelimnary matters, and then the only item on

the agenda this evening is organizations and persons

in opposition. The following tine constraints will be
maintained: individuals wll have three mnutes,
organi zations w || have five mnutes, only one

i ndi vidual may speak for an organization and claimthe
five mnutes, and we've also given the Forest Hills
Nei ghbors for Responsible Preservation 20 mnutes to
make a slide presentation.

The commission intends to maintain the
time limts as strictly as possible in order to hear
the case in a reasonable period of tine. The
commssion reserves the right to change the tine
l[imts for presentations, if necessary, and notes that
no tinme shall be ceded. Parties may, at any time -0
"Il skip that part; we don't have parties. All
persons appearing before the commssion are to fill
out two witness cards. These cards are |located on the
table near the door as well. Upon comng forward to
speak to the comm ssion, please give both cards to the
reporter, who is sitting to our right.

The decision of the commission in this

case nust be based on the public record. To avoid any
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appearance to the contrary, the conm ssion requests
that persons present not engage the nenbers of the
conm ssion in conversation during a recess or at any
ot her tine. Staff will be available throughout the
hearing to discuss procedural questions, so you can
direct any questions to M. Bastida or M. Sanchez.
Please turn off all beepers and cell phones at this
time, so as not to disrupt these proceedi ngs.

At this tinme, the comm ssion will consider
any prelimnary matters. M. Bastida, any prelimnary
matters?

MR BASTI DA: Madane Chairman, the staff
has no prelimnary matters. Thank you

M. M TTEN Thank you. Any prelimnary
matters, M.

MR CLARK: Thank you.

M5. M TTEN Could you get on the mke
pl ease, and identify yourself for the record?

MR, CLARK: CGeorge dark on behalf of the
Forest Hlls Gtizen Association. At the |ast
hearing, there was a request by the conmm ssion because
there was a reference to a photograph of the overlay
area. |'ve got the |arge photograph here to ny right,
which 1'd be happy to give to the commssion

afterwards, but maybe it doesn't want sonething in
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that size. 1've also filed a digital version of that,
| think, on the 24" of Septenber [-

MS. MTTEN Right.

MR CLARK: -- in an eight and a half, |
t hi nk, by el even si ze.

M5. MTTEN. We'll take the large version
into the record.

MR CLARK: Ckay.

M5. MTTEN. You'll have to leave it with
us, though.

MR CLARK: | wll do that.

M5. M TTEN Cay. Thank you. | think
the best thing for us to do is the folks who are sort
of joining together as the Forest H lls Neighbors for
Responsi bl e Preservation have your slide presentation,
and then whatever grouping you want to start, we'l
just start with you, and then we'll go through the
witness list after that. So we'll give the 20 m nutes
for the slides, and then five mnutes for whoever's
going to speak on behalf of the Forest H |Is Nei ghbors
for Responsible Preservation, and then we'll go into
three mnutes on additional w tnesses there.

I need you on the mke. Pl ease identify
yoursel f for the record.

MR BAUGHVAN: It's Mark Baughman, 4835
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Li nnean Avenue. | wanted to know if, before | went
into the slide show, whether we could nake brief
introductory remarks and sort of follow our briefing
book.

M5. MTTEN. Who's going to speak for the,
who's going to take the five mnutes for the
nei ghbor s?

MR BAUGHVAN. Bill Kelly.

M5. M TTEN Cay. If you're going to
speak, you get three mnutes and then that's it.
That's it for you then.

MR BAUGHVAN: Ckay. I"'m 20 mnutes on
the slide show, and Bill Kelly speaks for the [

M5. M TTEN Ckay. \Vell, if you want to
make introductory remarks, that's three mnutes, and
then we have the slide show, and then M. Kelly gets
five, and then everyone else gets three, wunless
they're representing sonme other group

VR, BAUGHVAN: W'l just start with the
slide show

M5. MTTEN. Al right.

MR KOGAN: Can we reserve the three
m nutes and cone back with that?

M5. M TTEN: You don't have to have any

introduction. You can just start.
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MR KOGAN: Ckay.

MR BAUGHVAN. Thank you, Madame Chairnan,
Conmm ssi oners. My nane is Mark Baughman. I live at
4835 Linnean Avenue, Northwest, about the northern
center section of this overlay area. |1'man architect
with a private practice here in Washington, where |'ve
practiced over 20 years. |'m an active nenber of the
Society of Architectural H storians and a past nenber
of the American Pl anni ng Associ ati on.

My practice is, generally, corporate and
institutional, and, for the past five years, 1've
spent nuch of ny time teaching sustainable design
techniques to architects and engineers in Midagascar
and Bangl adesh and those places where | build our
bui | di ngs.

My master planning in building and design
work for the Xerox Training Center in Leesburg,
Virginia was honored by the National Arbori st
Association for the efforts we took to preserve,
rel ocate, and restore the trees in that |arge, very,
very large site. | got a first-hand view of how to,
conscientiously, develop housing in heavily-woded
| andscape as a young intern working on the then new
devel opnent of Wntergreen down near Charlottesville.

It's been over 20 years since |'ve had a devel oper as
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But 1I'm here speaking on behalf of the
Forest Hlls Neighbors for Responsible Preservation,
of which I'm a nenber, because |'m opposed to this
overlay, and |I'm opposed for four reasons. First, the
obj ectives, where they can be discerned, are not based
on reality. Second, the problens, guot e/ unquot e
probl ens, asserted by the petitioners are a collection
of | oosel y-organi zed anecdot es. | believe the real
issues that confront our neighborhood have been
conpletely ignored or msunderstood. Ther ef or e,
t hird, t he sol uti ons are alternatively
count erproductive, unenforceable, irrelevant, or don't
address the pressing needs of ny neighborhood. But
all this conmes down to, really the pain point of ny
remarks today, this regulation is not the result of
any kind of serious analysis or planning effort.

M5. MTTEN Let nme ask you a questi on.

MR BAUGHVAN:  Sure.

M5. M TTEN s your slide presentation a
series of photographs or [-

MR BAUGHVAN:  Yes, it is.

M5. M TTEN -- is it just a PowerPoint
presentation?

VR BAUGHVAN: It's a series of
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phot ogr aphs.

M5. MTTEN  Ckay.

MR BAUGHVAN  Ckay.

MB. M TTEN W're still holding you to
the tine, even the tinme you spend chatti ng.

MR BAUGHVAN:. | understand.

M5. MTTEN. Al right.

MR BAUGHVAN: First let ne start with the
petitioners' filing describe Forest HIlls as a rural,
park-1ike section of town that needs to be preserved.
It is not rural. It is a wooded, urban residential
district of some density within walking distance of
Met r o. There is certainly an environnentally-
sensitive zone that borders the neighboring parks, but
this is a really rather small portion of the Forest
HIlls OCverlay area, and Forest HIlls is hardly a
honogeneous nei ghbor hood.

Wen | read the petitioners' preanble, |
started to wonder what nei ghborhood they were talKking
about. Certainly, nost of us, when we drive through
Forest Hlls and some of the arteries, see Forest
HIlls as large Tudor estates, great hones, lots of
ivy, lots of ground cover, stately nmansions, |arge
trees, very old. But Forest Hlls is a remarkably

di verse area. W have Italian dupl exes. W have a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

lot of one-story ranblers. W have California
bungal ows of every type. W have our suburban-I| ooking
areas here. W have a great deal of housing stock
like this, which are one- and one and a half-story
houses that are near the end of their useful Ilife.
And what's going to happen with this property is a big
question, and it's one of the areas |'m very, very
concerned with and one of the areas that this overlay
does not address what soever.

W certainly have our New Engl and
col oni al s. W have a few very interesting little
bungal ows of the Sears genre. Well, this is kind of a
trick question because you see that these houses are a
mle or two west of the overlay area, but they | ook
identical to the houses in the nei ghborhood that we're
tal ki ng about, which brings ne to this big point. The
kind of tree cover that ny neighbors and | enjoy so
much extends far beyond the lines that the petitioners
sai d. What that tells nme is that it's kind of a
flippant use of a concept of tree protection nmakes ne
suspicious that the proponents are really trying to
use trees as an angle to try to nonitor and
m cr omanage construction goi ng on

Further entry, when | try to understand a

little bit nore about how the boundaries were set, and
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I'm not sure what to make of it, but the ANC

conm ssioners that voted for this pretty rmuch
elimnated any of their residential constituents out
of it, and the two ANC commssioners that voted
against it are pretty nuch conpletely involved in it.
In fact, the tree conmttee chair mnanaged to slice
out that one little notch in the northwest portion
there in the pink, yellow area there. And these are
two of the houses that got taken out of that, and I
can't, for the life of me, understand why these two
got distinguished from the houses directly across the
street or adjacent to them There's definitely no
difference in character.

But anyways, what | really want to
enphasize is that this is a remarkably diverse
nei ghborhood, and that's one of its really charmng
qualities. 1t's a diversity that distinguishes Forest
HIlls from Wsley Heights, AU Park, and any other
nei ghborhood in our area. This could have never
happened with design review boards or other intrusive
conmttees of self-appointed taste police that could
have been suggested by the TSO and its proponents.

Were |I'm having a lot of difficulty with
the overlay is where | believe that the idea of

getting rid of the MMansions, quote/unquote, has been
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m sunder st ood and oversold. This is one of the poster
children for the overlay for the petitioners. You
have seen it; it's been brought to the ANC. This was
a vacant |lot at the northeast corner of Davenport and
30" Street.

Wiat was here was no trees, there was a
big ugly shrub, there were a lot of weeds, there were
a lot of clean-it or lien-it signs. There was,
apparently, a famly of rats and, for at |east five
years that | walked by, | live around the corner, it
was a vacant |ot.

So, eventually, a devel oper bought the
lot; he put a house on it. That house could have been
substantially larger, it could have been substantially
taller, nore mnassive, and when you start taking a
cursory look at this house, you notice that he chose
30" Street to be his front yard, and he aligns wth
t he adjacent houses, there's only one other house on
that block. He runs the face of his house as the sane
set-back as the other one.

Com ng up Davenport, i f you | ook
carefully, in the right-hand corner, you'll see the
face of the house on Davenport. CGo up a little bit
further, and careful inspection will show that he's

pretty nmuch following, he is followng the sane set-
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backs that are already established. So, for the life
of me, | can't figure out why this has becone one of
the poster children of a house. It could have been
consi derably worse.

Wen | stand on the 2900 block of
Brandywi ne, and | look to the southeast corner, | see
a pink brick house with a lot of vegetation in the
front yard in the right-of-way, and | | ook across the
street, and | see a much newer house, but it's built
with the sane material, same scale; it just doesn't
have the vegetation in the front that the one on the
left does, but, otherwise, it is very simlar in
appearance and presence on the street, and this is
anot her one of the poster children.

Careful scrutiny will show you that it
aligns with the sane set-backs as the other houses on
Brandywi ne. \Were it fails, | believe, is that on 30"
Street, it stands about four feet in front of the
other houses on 30" Street set-back, but this house
al so could have been bigger. It could have been a
story higher, it could have been a | ot nore nmassive on
the street, but, yet, this is one of the houses that
proponents rail out as this nust have to stop, and I
don't think that they've done anything that woul d have

stopped this. This house would have existed, and |

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15
think that they just don't |ike the house.

Now there are a lot of houses, as |'ve

said, that are quite like this, very nodest, old
famlies built in the 60's. They' re one-story, one
and a half story, cut into a hill with a little garage

underneath there. This house, there was a relief nmade
on the side yard set-back, so this house, which is
eight feet from the side yards on either side, is
ready to be torn down, put a new house in its place.
It's a one-story house. I magine a facade as big as
that yellow rectangle, that is permtted, and then
t hat volunme of house going back. The overlay doesn't
deal with any of them

One  of ny favorite places in the
nei ghborhood, these little bungal ows on 30" Street,
they're one-story with those frane attics and their
little dormers up there. This would be permtted
under the current zoning, and it wasn't dealt with. |
think it would drastically change and really ruin the
nei ghborhood. Al of 30" Street could be like this,
and, in fact, the economc forces, given this
| ocation, are such that, eventually, this is going to
happen.

Here, we have a lot of situations where

you have buildings that sit up on severe retaining
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walls and so forth, so even a two-story house, you get
a three-story house on top of that, it nakes big
wal I's, big canyons. This has nothing to do with trees
and saving that neighborhood from this. Savi ng our
trees has nothing to do with what will probably ruin
our nei ghbor hood.

This house accommodated at |east two
generations, | know, of famlies. But | know first-
hand, because this is ny house, that there is no way a
famly could have children and live in this house
because the floor plan. The house was built in 1931,
the floor plan is conpletely obsolete, and people live
conpletely differently. W don't have children; it's
not a problemfor us.

Sonmebody will want to buy this house.
They will have, under the current overlay, the ability
and the driving force to do this, to have a facade
that big and nove backwards. Ironically, because of
the maximum footprint area restriction, people are
actually forced to do this; they're forced to go up.
The petitioners have only |ooked at the plan, they
haven't |ooked at bulk plan, they haven't |ooked at
FAR, or any of the things that really nake, three-
di nensi onal |y, what nakes our nei ghbor hood.

I listened very intently to testinony
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about trees. | try to understand the problem wth
trees because, as | tried to indicate in ny opening
remarks, | have spent a lot of tinme dealing wth
trees, saving trees, and so forth, and | wanted to
understand what the problem was with the trees. I
heard sonme interesting stories about how rmuch room we
needed for the drip line and so forth, and I'm
famliar, out in Mntgonery County, how housing
devel opnents happen, and they pour too nuch, put too
much dirt on top of roots, they dug out, and then
three years after the housing was done, all the trees
di ed.

I"'m very famliar wth that situation
here, but | listened to the Park Service and Casey
Trees, intently listening for facts, and then | walk
through ny neighborhood, and |I'm wondering are we
talking about the sane trees? Perhaps we have a
special sort of hardy Forest Hills-kind of tree, but
as | think you can see that it's very hard to find a
house that doesn't have some canopy growi ng over it.
I think when you wal k through the neighborhood, you
see that the trees and the construction have cone to
guite a nice understanding with each other.

Now | also listened very carefully to the

stories told at the last hearing about trees falling
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down because of new construction, and I1'Il tell a
story of ny own. W have a huge Qak tree ready to
crush our slate roof in our backyard. It's |eaning
over it. The reason it's leaning is because the tree
next to it finally died. Now | could say that the
tree died because sonebody put an addition on the
back. Vell, that's not what happened. The tree got
sick, it died. It collapsed and took of a piece of ny
tree, and now this huge 100-year-old Qak is about to
crush ny roof.

VWll, you know, trees die, get old. You
could understand or believe that story either way,
whether it was an addition caused the death of the
tree and it's causing all these bad things or just the
natural course of nature. But, again, | |ooked
t hrough our nei ghborhood, and | don't see this crisis
of the houses that are there killing the trees.

The new house here, |I'm not sure which
cane first, the tree or this porch, but they have sort
of a strange, synbiotic relationship. R ght now, when
you go to file for a building permt now in our area,
there's a kick-out point that says is any part of the
construction under a tree canopy, and you would be
very hard to find any house or anything in Forest

HIlls that isn't under tree canopy, so that kicks out.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

People have to go do all sorts of studies and so
forth, and | haven't seen exactly what the problemis
that caused us to get into that kind of situation

What our community needs, |awyers are ny
best clients, by the way, so | |ove |awers, but what
our conmunity needs is |eadership to build consensus
as to what the real problens are and the best ways to
deal with them What our community does not need is a
team of lawyers bullying their will on the rest of us
and scorching the earth that was once a nice conmunity
to live in. W're counting on you, the Zoning
Conmi ssion, to have a cooler head and prevail on this,
to say, look, you have to go back, you have to get
real experts, you have to |ook at the real issues and
the real problens.

If soil is really a problem you have to
go through this issue of going to get a soils report
to prove that there is a soils problem when there was
never reason to believe that there was one in the
first place. Is slope really an issue? In nmny
submtted testinony, you'll find that, easily, over
40% of the built housing in Forest HIls is over a 25%
slope area, so that's clearly not a problem The
houses are not washed away. The slope is not a

problem that we're concerned with. And every time we
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challenge and try to understand from the petitioners
why did you do this, it was, well, it was in the
tenmplate, and we had to hurry up, and it was in the
tenplate, and we had to hurry up. And then they say,
well, you guys had lots of time, this has been in the
works for years and so forth, and |I'm not sure which
way they want it.

But |'ve been desperate for facts to
understand because | know ny neighbors that 1've
gotten to know during this, and they want to do the
right thing. W are all drawn to this neighborhood
because we love it. W love all the sane things that
the petitioners love about it, and we want to do the
right thing, but we just want to know what the right
thing is. | think it's too inportant to us to just,
you know, go willy-nilly into this and not solve rea
probl ens and oversell problens that aren't there.

So I'mmndful of your time. 1'd be happy
to answer any questions that you have.

M5. MTTEN. Thank you, M. Baughman. And

you' Il be happy to know that no one on the conmm ssion
is a |lawer. Any questions for M. Baughman on the
slide presentation? | should have said this at the

begi nni ng, but we are very grateful and inpressed with

the quality of the submssion from the Forest Hlls
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Nei ghbors for Responsible Preservation. It was very
hel pful to the conm ssion to have this in advance, and
it was very clearly presented. Any question?

MR, PARSONS: | do have one, and maybe a
subsequent witness is going to deal with it. | think
your third slide |ooked like this and shows a buffer
zone on the east side of the neighborhood. What is
t he nmeani ng of that?

MR BAUGHVAN: VWll, ny point, as | said
in the witten text in here, was that | think that
everybody in our neighborhood could agree that there
is definitely an environmentally-sensitive zone that
separates the housing where people live and the park.
Wiat the width of that is, what the definition of that
is, you know, I'mnot sure. | think that we'd have to
really look at it carefully because when [|'ve done
proj ects where we've had these, we've had to really go
and survey carefully and see what's contributing and
not contributing to that buffer zone. But | think ny
point is, ultimtely, that it's a very small portion
of the whol e nei ghborhood that has been hit with al
t hese requirenents.

MR, PARSONS: So this inplies you ve cone
to sonme conclusion about the need for a buffer zone or

need for special treatnent in that area?
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MR BAUGHVAN. | think that that is pretty

obvi ous to everybody that lives in the area that there
is a transitional zone, and if we were starting this
conversation by saying where is that width, can we set
sone rules about this particular area alone, we'd have
a |l ot better conversation.

MR PARSONS: And its characteristics are
very steep slopes, | assune?

MR BAUGHVAN. Sone, sone not, yes.

MR PARSONS: And trees, but existing
housi ng, as well?

MR BAUGHVAN:  Sone, sone not.

MR PARSONS: So this is not a proposal
bef ore us. This map is, but it is showng green
el sewhere.

MR BAUGHVAN.  Showi ng the park, which is
the dark green. And the Ilighter green, |I'm
identifying the areas that | think that nost of the
people in the neighborhood would probably agree what
happens on those properties affects what happens
downstreamin the park.

MR PARSONS: But this has had no public
hearing? It's your idea then?

MR BAUGHVAN: Just like the overlay, it

has no basis in anything other than wal ki ng around.
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What the next step would be would be to work wth
pl anners and | andscape architects and experts in the
field and say where is the line where we have to be,
what is the end of the buffer zone and what defines
t hat .

MR PARSONS: Ckay. Your reconmmendati on
is toreturn the matter to the comunity?

VR, BAUGHVAN: Under the auspices of the
Ofice of Planning and trying to get real experts that
are dispassionate and don't have an axe to grind in
this and try to educate the comunity and force us to
work this out together in a consensus.

MR PARSONS: (kay. So the Nei ghbors for
Responsi ble Preservation would not intend to be
|eading this effort, you would rely on the Ofice of
Pl anni ng?

MR BAUGHMAN.  We'd look to the Ofice of
Pl anni ng because they're the experts, and they seemto
have been interested in helping us wth that.

MR PARSONS: Thank you.

M5. M TTEN Any other questions? M.

May ?

MR MAY: Yes. It's hard to renenber
whose witten testinmony was whose, but | remenber
reading, and maybe yours did not include this
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statenment, but sone of the statenments included a, you
know, if you don't vote to turn down the overlay, then
at least exclude the follow ng squares or sonething
l'i ke that.

MR BAUGHVAN:  That wasn't ne.

MR MAY: That was not you? Ckay. |I'lI
save that for sonebody who said that. Thanks.

MB. M TTEN Anyone el se? Al right.
Who' s next up?

MR BAUGHVAN:  Thank you.

M5. M TTEN: Thank you, M. Baughman. I
can go to ny list, it's up to you. Are you M. Kelly?

MR KELLY: [I'mBill Kelly.

M. M TTEN Ckay. M. Kelly's going to
get the five mnutes, right?

MR KELLY: Well, actually, | thought I
only had three so --

M5. M TTEN Turn the mke on if you're
going to speak to us, so we get it on the record. You
wer e sayi ng?

MR KELLY: | actually spent sone tine
today boiling what | had down to three m nutes because
| thought | had three.

M5. MTTEN. That would be great. Three's

fine.
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MR KELLY: "1l stick to three but,
hopefully, you'll have sone questions that wll take
up the other two or else I'lIl pitch in on some of what

nmy col | eagues are sayi ng.

M5. MTTEN  Ckay.

MR KELLY: M/ name is Bill Kelly. \%%
wife and | built our honme in the overlay district in
1984. In 2000, we bought the |ot adjacent to our hone
to protect it. It's the only undevel oped ot on the
outside of Lenore Lane, which | don't know if you' ve
beconme fam liar enough with the neighborhood, but it's
a small cul -de-sac down at the end of Upton Street.

What 1'm going to give you now is just a
brief summary of ny witten statenment, which was in
t he package. Forest Hlls Neighbors for Responsible
Preservation is an ad hoc group of about 30 core
nmenbers that have hones in the overlay district. W
oppose the overlay and urge the commssion to send it
back to the community for reconsideration. W believe
that special restrictive regulation should be inposed
on a nei ghborhood only where a consensus of residents
supports that special inposition. The Ofice of
Pl anning advises us that there was a 95% comunity
support for the Wsley Heights Overlay, a precedent

that the petitioners have cited repeatedly.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

In this case, rather than consensus, we
have w despread opposition. Wwy? W have w despread
opposition, we believe, because the overlay would
change rather than preserve the character of our
nei ghbor hood. It would bear down unfairly on us and
our neighbors and would entangle us in nultiple
agenci es, BZA proceedi ngs, and eventual litigation.

Forest Hills is not a pristine forest but

a |eafy wurban neighborhood, parts of which are

adjacent to a national park. Forest Hills is also
near two netro stops and several |ocal bus Iines. It
shoul d bear its share of the infill devel opnent that

is needed to build our tax base and reduce the social
and environnent al i mpacts of |ong-distance auto
commuting. | believe that that concept has been
reflected in nost of the current debate by urban
pl anners  about the proper strategy for ur ban
districts.

The overlay would cover an area far
|arger, far nore diverse, and far nore dynam c than
the area covered by, for exanple, the Wodl and
Nor manst one Terrace Overlay. Lot size, hone size, and
architectural style vary enornously, as you can see
from Mark's slide show

Building a consensus then would require
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broad public exploration of alternatives before any
filing. Instead, in this case, there was a rush to
judgnment and to a filing. Once the conm ssion had set
dowmn the proposed overlay for a hearing, t he
petitioner would no |onger consider broad alternatives
but only changes in snmall details.

I"d like to nmake one other point. W are
a city wunder financial stress and struggling to
deliver basic services in a tinmely fashion to our
citizens. For exanple, the city has one arborist, as
| understand it, one person. Do we really want that
single arborist to waste his limted tine review ng (-

MS. M TTEN You' ve got two nore mnutes
on your five.

MR KELLY: -- on a lot-by-lot basis and
tree-by-tree basis the plans for devel opment of
single-famly lots in Forest Hlls. This at a time
when the public trees and the overall treescape in
D.C. have been sadly negl ected for decades.

Can't the city in this conmunity be
creative enough to devel op an approach that does not
treat the typical case as a special exception for the
BZA? |, for one, believe that with the support of the
Ofice of Planning, we can do just that.

Let nme close with a technical point. \%Y%
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testinony in several places cites sections of the
overlay using the original nunbering schene that the
petitioner had supplied. The petitioner revised that
schenme, so sone of these citations are wong or
confusing, and what 1'Il do is, after the hearing

today, re-submt the brief with the citations that

will tie the coments to the new sections in the
revised overl ay. | think they should all have been
clear, but if there's any confusion, | apologize for
that, and I1'lIl correct it.

M5. MTTEN  Thank you.

MR KELLY: Thank you.

M5. MTTEN. Way don't we just go through
the panel, and then we'll take questions at the end.
M. Kogan?

MR KOGAN: My nane is Phil Kogan. " m
ANC comm ssioner in ANC 3F. M single-nmenber district
is 3FO0L. This conmmssion has the authority to
inplement a Forest Hlls overlay, if it so chooses.
There is no debate on that question. The debate in
the Forest Hills comunity and before this conmm ssion
is whether this authority should be exercised. (%%
conclusion and ny firm recommendation to you is that
you vote down the overl ay.

Here are ny reasons. An overlay, by
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definition, is a neighborhood-specific regulation. It
i npl enents zoning rules that apply to only one
nei ghbor hood. Such a regul ation should be inpl enented
only when it reflects a consensus wthin the affected
nei ghborhood. No consensus exists in the Forest Hlls
nei ghbor hood today around the overl ay.

Wiile there is support for the overlay in
Forest Hlls, there's no question about that, there's
also strong opposition, and there shouldn't be any
question about that, as well. By voting to inplenent
an overlay in Forest HIlls, the Zoning Conm ssion
would be inposing its will on a divided comunity.
This would benefit neither the comunity nor the
comm ssi on.

Qur system of denocracy is based on the
concept that government is granted sovereignty by the
peopl e. The people can bestow sovereignty on
governnental bodies, and they can take it back. This
means that public agencies bear the burden of ensuring

that policy decisions are connected to the public

wll. It is clear that there is a sharp division in
the public wll of the Forest HIlls comunity
regarding the overl ay. By stepping into this

division, the Zoning Comm ssion puts at risk the

legitimacy of its decision on this matter and,
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per haps, on other nmatters, as well.
The overlay was presented as a way to
protect trees and slopes, yet | think there is strong

evidence to suggest that the real purpose of the

overlay is to control devel opnent. Before this
conm ssion inplenents such regulation, it should
address the gap between intent and affect. A rule

that is adopted to protect trees and slopes but is, in
fact, designed to control developnent will not work
for the nmakers of the rule, the inplenenters of the
rule, or those who nust |ive under the rule.

The overlay is  built on the false
assunption that controlling and constraining owner
residents of relatively small lots wll sonehow
preserve Forest Hills. This assunption conpletely
m sses the fact that Forest Hlls is a mature, urban
nei ghborhood with a fully-devel oped system of asphalt
and concrete streets and sidewal ks. Building this
infrastructure and the housing stock supported by it
per manent |y changed the | andscape of Forest Hlls.

M5. M TTEN You need to wap it up now
M. Kogan.

MR KOGAN: " m al nost there. Limting
i nprovenents on the small lots of existing honeowners

can yield only marginal and insignificant changes in
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existing conditions when conpared with the enornous
| andscape changes that occurred when the nei ghborhood
was built. Placing restrictions on these snal

| andowners nay create a sense that a public good is
bei ng advance, but the reality is that few gains are
to be realized by restrictions on building a driveway,
a wal k, or a porch on existing properties. Thank you.

M5. MTTEN. Thank you. M. Maudlin?

MR NMAUDLI N: M/ nane is Robert Maudlin
I"'m ANC commssioner 3F03, and ny single nenber
district, as shown on t he sl i de, I ncl udes
approximately 60% of the homes in the Forest Hlls
Overlay District. Comm ssioner Kogan and | filed the
ANC Mnority Report in this proceeding, which is
Exhibit Nunber 82 in the commssion's files. Ve
requested, in our mnority report, that the Zoning
Conmi ssion reject the petition for the overl ay.

As you know from the filings in this
proceeding, the ANC and the comunity are sharply
divided on the overlay issue. This split is based on
process, as well as content of the overl ay. | woul d
li ke to address the process.

Last year in July, ANC 3F established an
ad hoc commttee to study and report to the ANC on the

subject of a tree and slope overlay for the Forest
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Hlls area. | was a nmenber of that conmttee. The ad
hoc conmttee held its first neeting in QCctober, 2001.
This was followed by a series of commttee neetings to
obtain I nformation and i ncl uded meetings Wwth
representatives of agencies and groups interested in
preserving trees and also neeting wth the staff of
the O fice of Planning.

By March of this year, the ad hoc
commttee started to review various scenarios for a
tree and slope overlay but had not reached any
conclusions or a consensus on a proposed Forest Hlls
overl ay. On March 20", Ron Slotkin, a menber of the
ad hoc committee, sent an insightful e-mail to the
commttee nenbers wth a nunber of concerns and
listing problenms wth what was being considered for
the overlay. A copy of his e-mail is attached to the
statenent | filed with this commttee. To the best of
ny know edge, the commttee did not respond to the
guestions and concerns in M. Slotkin's e-nail.

The work of the commttee took a dramatic
change on April 5" of this year when the Forest Hills
Citizens Association filed a petition for the overlay
that is the subject of this hearing. There is no
indication in the petition that the overlay or the

filing had been approved by the nenbers of the Forest
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Hlls Gtizens Association, the executive conmttee of
the association, or the officers of the association,
yet the filing was nade in the name of the
association. In fact, it was not until 11 days later,
on April 16", that the Forest Hlls Citizens
Association held a neeting to present the overlay to
its menbers and the comunity.

M5. M TTEN M. Maudlin, you' re going to

need to wap it up. | think this was covered in
pretty good detail in your subm ssion.
MR MAUDLIN. Al right, fine. ["1l just

wap it up with that I'm asking the Zoning Comm ssion
to put the process back on track by sending the
overlay issue back to the comunity. Thank you.

M5. MTTEN.  Thank you, M. Maudlin. Any
guestions from the commssion for this panel? M .
Par sons?

MR PARSONS: I'd like to ask both
comm ssioners how are we to know that this concern
you're expressing and the desire to send it back to
the comunity is really in earnest? That is, is the
organi zation that's evolved sinply going to oppose
anything anyway, and this is a guise to get it out of
this forum into one that mybe you'll have nore

control over? | nean, do you think there's a real
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sense of awareness now in the comunity, that there's
a potential to do sonmething positive here, or if we
were to do what you are suggesting, would it be
victory declared and no further debate?

MR MAUDLIN. M. Parsons, | think, nunber
one, it would depend upon how you sent it back to the
comunity.

MR PARSONS: Well, suppose we did it the
way you wanted to do it, just what you re asking us
tonight, that we set this matter aside and have the
O fice of Planning conduct sonme public neetings. WII
people still be there with the pink badges saying we
don't want any of this, or are people aware now that
maybe there's a sense of community need?

VR. MAUDLI N: Hopeful Iy, we'll stop
tal king past each other and start talking to each
ot her, the opponents and the proponents, decide what
the 1issues are, what the problens are in the
community, and the best way to address those. And
hopefully, we can reach a consensus of a majority of
the comunity on what should and needs to be done to
preserve what we all love in Forest HIIs.

MR, PARSONS: So you do think there's a
desire in the community to do sonet hing?

MR NMAUDLIN:. | believe firmy that there
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is a desire, yes.

MR PARSONS: Thank you.

MR KOGAN: May | respond to that? I
think you addressed it to both of us.

MR PARSONS: (O f m crophone.)

MR KOGAN: ['Il be brief. | think it's a
good question. It's one | struggled with because
we've cone this far, and there's now a history of
di spute, and then that becones sonething you have to
overcone if you really want to get to achi eve sonme end
goal. But | have heard from nei ghbors who are part of
t he For est Hlls Nei ghbor s for Responsi bl e
Preservation, 1've heard discussion and suggestion
that they would like to sit down, they would like to
di scuss this. | think there are others who don't want
to sit down.

| think there are others who fall into
that other category you described. But | would think
that the big difficulty, the big task woul d be getting
past the rupture, the dispute. And then | think once
you get past it, | think those two canps that are now
in the community are going to be the sane two canps
that were there before we got into this dispute.
You're going to have two very different views on how

t hat nei ghbor hood shoul d be regul ated under the zoning
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code, but that's really the starting point. And |

think that's the challenge I would throw back to you
is to let us go back to that starting point.

M5. MTTEN. Thank you. M. Hannahan?

MR HANNAHAM | would really hope that,
in the event that that is our decision, that you do
get it together because all of this brilliant work,
this beautiful stuff that you did in this report in
opposition, should be a part of a dialogue, you know,
because you actually brought it down to a rea
anal yti cal basis, which had not been presented by the
proponents. It would be a shane if you guys didn't
get it together in an wunusual neighborhood where
you've got all this talent, you' ve got talent galore.
I'd like to take sone of that and siphon it off into
other parts of this city. It would really be a shame
if you didn't get it together. M feeling right now,
ny disposition really is to give you a chance to do
t hat . I had questions, | had reservations about what
I"d heard earlier, and | asked sonme questions with an

attenpt to try to conme to grips with some of this

stuff, sonme of the facts, and | think you answered
sone of the questions that | didn't get answered
bef or e. But it doesn't nake any sense for us to go

forward without a comunity agreeing because this
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can't succeed without a community that has agreed that
this is inportant and shoul d be done and they're going
to make it work. | really don't think we have very
much choice, except to hope that that can happen.
Thank you, Madanme Chair.

M5. MTTEN  Thank you, M. Hannaham

MR HANNAHAM That was a comment. I
didn't have a question.

M5. MTTEN: You're entitled to have that.

MR HANNAHAM  Sorry about that.

M5. MTTEN M. May?

MR MAY: Looki ng back through the
testinony and then the witten statenment you just
handed us, M. Kogan, you had the reference to these
ot her blocks that should be excluded. And the way |
read it, this is essentially the will of the people
who live in those blocks that you have witten, |
don't know, votes, if you wll, from all the people
who live on those, or 80% of each of the ones in those
squares, that they don't want to be in it no nmatter
what; is that right?

MR KOGAN: Yes, that is correct. They
went out and collected, spent several weekends
collecting petitions, and that was the final tally, I

t hi nk, was that 80% of the property owners were asking

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38

to not be included, but | think there were a nunber of
people who weren't available, who weren't hone when
they went around, so | think that tally mght even be
higher, if all of the occupants were there.

MR MAY: Ckay. Let ne followup on one
ot her aspect of this. Based on your expressed desire
to have this issue returned to the comunity, | would
interpret that as essentially saying that you al
agree that sone form of protection, sone form of
overlay is desirable; is that correct, incorrect? Do
opinions on that vary, or do you have a substanti al
nunber of people who want no additional protection
what soever ?

MR KELLY: If | may answer the question,
| think that your |adder statenent is correct, that
there are a nunber of people who do not want to have
any further regulation, but there are also large
nunbers of people that oppose this overlay that are
interested in pursuing sone other form of overlay that
would nore narrowly address, define the problens nore
carefully, address them nore narrowy, and especially
avoid the heavy reliance on the BZA process for
essentially every construction project.

MR KOGAN: Can | comment on that?

MR MAY: Pl ease.
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MR KOGAN: This case is very difficult

for nme. Look, 1've been on the other side of this
issue. The first major case | was involved with when
| canme onto the ANC was 4512 28" Street. I worked
very closely wth George dark, who was in
devel opnent, that should not have gone ahead. There
were m stakes made in DCRA, but it was also the wong
kind of developnent. It was the kind of devel opnent
that the proponents would Iike to get a handle on, and
I would, too. There is that problemin the comunity,
and, yes, | would like to find some way to get at that

problem obviously, we don't think this is the way,

but | think there are sone issues, and | think there
is a need to do sonething. | can't be nmuch nore
specific here wth you, but | would |eave ny remarks
right there.

MR NAUDLI N Let nme add just one thing.
In the slides that M. Baughman showed, he showed
pi ctures of houses and then showed what envel ope was
possi ble where those houses are in height and so
forth. And as he pointed out in his testinony, this
overlay does not address that problem and | think
this is a problemthat we are facing and will continue
to face in the Forest HIlIls area, particularly in the

smaller houses that were built in the 60's and so
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forth that have lived their useful life. The cost of
land and so forth, people are going to come in, take
t hem down, and put in sonmething else, and | think we

need to have control over that sonething el se.

MR MAY: A broader aspect of this
question, I'Il throw this out for just one answer; |
don't want to delay this forever. I nean, is there

indication, having junped into this issue with both
feet, and | guess I'Il just direct this at you,
Comm ssi oner Kogan, that this is a broader issue that
needs to be addressed on a city-w de basis, as opposed
to somet hing that should be specific to this overlay?

MR KOGAN: Yes, ny reading is that it's
nore of a national issue, from what | see. ' m not
sure [-

MR MAY: Qur authority is |imted.

MR KOGAN: -- I"'m not sure it needs a
nati onal remnedy. Let's not dive into that one. But
it appears in communities across the nation, but it
certainly is an issue here in this region and in this
city. | think we're having enough difficulty trying
to figure out how to get at it in the neighborhood
I"'mnot sure I"'mready to really start to |ook at and
t hi nk about city-wi de nethods, but maybe that's one

way to start to get at it is to bring in sone of the
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better thinking around the city because there are
ot her people outside of Forest HIls who' ve | ooked at
this, who' ve suffered with this problem So, you
know, that's a fair approach.

MR MAY: Thank you.

MR HANNAHAM  Madane Chair, mght | just
fol |l ow one?

M5. MTTEN. Certainly.

MR HANNAHAM W did have testinony to
that effect, if you renenber. There was a gentleman,
was it the Natural Resources Defense Council ?

MR KELLY: Yes, it was Natural Resources

MR HANNAHAM Nat ural Resources Council,
who suggested that that mght be the way to go,
certainly in the tributaries around the city area.
And there's a lot of private trees, as well, you know?

So, collectively, that could be a big problem and
that mght be a way to energize the public, generally,
and the governnment, as well. Thank you, Madanme Chair.

M5. MTTEN.  Thank you. 1'll just nake a
coment, too, because there's not a whole lot |eft
unsaid here, but one of the things |I'm appreciative of
is your effort to extract the things that are targeted

towards tree and slope protection and the other
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aspects of trying to control devel opnent. Since | sat
on the case that you and M. dark were involved in at
the BZA, and | sat on a case recently that had to do
with what could arguably be poor enforcenent of an
existing tree and slope overlay, so |I'm sensitive to
the fact that we don't want to do sonmething that wll
give the inpression that there wll be controls in
pl ace, and, vyet, the city is wunable to actually
i npl enent that because that is absolutely the worst.
So M. Hood, did you have sonething to foll owup w th?

MR HOOD: | just wanted to ask M. Kogan,
and | know we're beating this to death, did you have a
singl e-nmenber district nmeeting on this issue?

MR KOGAN: When you say singl e-nenber
district neeting (-

MR HOOD: You have your public neetings
with all the ANC conm ssioners there, but, a lot of
times, you have a single-nenber district neeting,
which neans it would be your neeting. You as the
conm ssioner and just those particular people that
live within your boundaries?

MR KOGAN: Not in the formal sense, no.

MR HOOD: What about your, M. MNaudlin?

MR NAUDLI N No, sir, M. Hood. It has

not been the practice of 3F to hold single-nenber
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district neetings as it is in other ANC s. |  know
I've talked to some ANC conmissioners in Ward 4, and |
think, typically, they operate nore on single-nenber
district neetings, but, in 3F, we do not, sir.

MR HOOD: Ckay. | guess |I'mjust trying
to understand how this whole thing evolved.
Apparently, the whole overlay, | read, | think it was
95% is in you guys, between the two of you, and the
other 5%is in Comm ssioner Bardin's area.

MR MAUDLIN:  No, sir. Comm ssioner Perry
has nost of the balance to get us to 100%

MR HOOD: So the two ANC commi ssioners at
the table, it is your testinony that you' ve heard | oud
and clear fromyour constituents that they're ready to
do what M. Parsons said, they're ready to go back,
with the exception of those few M. Kogan that you
said just are not going to conme back to the table
period. | hate to exclude them but |I'm not talking
about themright now |I'mtalking about those who are
ready to conme back to the table and do some reasoning
for the best interests of your nei ghborhood?

MR KOGAN: Yes, | think there is a
constructive nucleus there that is ready, willing, and
able to go to work.

MR HOOD: And Comm ssioner May was asking
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a question, and I'm going to ask it so | can
understand it. It may have cone out in another form
but I"'mgoing to ask it in a formso | can understand.

The squares in which you' ve asked to be omtted in
the overlay, you have additional squares in your
singl e-menber district, in your area. Wiy weren't
t hose incl uded?

MR KOGAN:. | think, in the case of these
squares, this is a situation where the concerned
nei ghbors actually went out and drew up petitions. A
ot of this occurred around the Menorial Day weekend.
I think there was a nei ghborhood picnic at that tine,
and one of the neighbors who's very concerned took
petitions to the picnic, and that kind of started that
set of events noving al ong. It was initiated at the
citizen level, to answer your question.

MR HOOD: And just, unfortunately, no one
in other squares attended the picnic? |'mjust trying
to see how we got to just those squares w thout maybe
havi ng sone consideration for the rest of your area.
["mjust trying to figure out the rationale of how we
even got there.

MR KOGAN: Yes, | didn't personally
participate in leading that effort. Again, this was a

citizen, a case of citizen involvenent. | have 2, 000
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constituents, and | can tell you there are enough
i ssues there to keep ne pretty busy, and so, you know,
the idea of going around and starting to get people
involved in petition drives, the tine is just not
there for nme to do that.

MR HOOD: Wll, M. Kogan, | would have
to commend you because | don't see too many, and |I'm
not throwing anything into any ANC s conm ssions, a
lot of them don't even listen to the constituents.
For what | see in front of ne, that's inpressive. I
don' t see that very often, including ny own
conm ssioner. Thank you.

M5. M TTEN Thank vyou. Any further
questions for this panel? Thank you. Now do you have
other folks that are going to cone up with the Forest
HIlls Neighbors for Responsible Preservation, or
should | just start calling the names? |Is it sort of
a continuation of your presentation or [J

M5. M TTEN Ckay. Let's Kkeep going
there. Al right. And naybe while you all are com ng
up, I will just say for those few fol ks who signed up
as proponents on this list, the time for proponents to
testify has passed and tonight is only the opponents,
so we won't hear from any proponents this evening.

Who's going to go first? Al right. Just to remnd
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you that you'll have three m nutes.

M5. FOREIT: Yes, thank you. M/ nane is
Antonia Jenny Foreit. I live at 5112 Connecti cut
Avenue, Northwest, which 1is just outside of the
proposed overlay district. I have an MPH in
international public health policy, and I'm a policy
analyst for a D.C. based NG |'m speaki ng here today
in support of the Ofice of Planning' s recomendation
to delete the proposed mninum lot size of 12,000
square feet in Section 1519.2 and maintain the m ni num
| ot area of 7,500 square feet.

You' ve probably already read the testinony
prepared by Dr. Karen Foreit showing that the FHCA
proposal is based on a series of faulty analyses. She
couldn't be here today, but |I'm prepared to answer any
guestions you m ght have on that testinony.

I['"m going to confine ny remarks tonight,
t hough, to two conclusions. The first is that raising
the mnimm Jlot size wll damage the existing
character of the neighborhood by nmaking 63% of all
existing lots non-conpliant. And the second point is
that raising the mninumlot size fails to address the
maj or potential for subdivision in Forest HIIs.

The witten testinmony submtted clearly

shows that 50% of developed R-1-A lots in the proposed
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overlay district are between 7,500 and 12,000 square
feet and that the typical lot is very close to the
current standard of 7,500 square feet. And that's the
first chart we have over there, 63% |I'msorry, it's
t he next one. Forest Hlls is predomnantly owner-
occupi ed housi ng. Raising the mnimum lot size to
12,000 square feet would nmake 63% as illustrated, of
devel oped, privately-owned properties non-conpliant.

Wiat that neans is that it would force
nearly two-thirds of honeowners to receive an
exenption from the BZA just to rebuild exactly the
same house that they're living in already.

The FHCA argues that raising the m ninmm
lot size to 12,000 square feet is needed to protect
the nei ghborhood from tear-down, subdivision, and
infill. Wat they fail to nmention is that the
prevailing standards protect all lots already up to
15,000 square feet from subdivision, which is 25%
|arge than the proposed new m ninum Sevent y- ei ght
percent of the currently developed privately-owned
lots already cannot be subdivided because they are
smal | er than 15,000 square feet.

Any new zoning that is done should focus
on lots of nore than one acre and, in particular,

seven developable R-1-A lots that are larger than five
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acres. Half of those lots are north and half are
south of Soapstone Valley. Al but one, which is
Harvard University Law, are presently owned by foreign
governnents, and only two of those are undevel oped.
Their conbi ned size neasures nearly 3.6 mllion square
feet or nore than 82 acres. Rai sing the m ni mum | ot
size would provide the neighborhood little protection
if any of these seven l|arge parcels cane on the
mar ket .

M5. MTTEN  You need to wap it up.

M. FOREIT: Yes, |'m wapping it up.
What we need are specific focused measures that keep
the future developnment in line with the existing
character of Forest HIlls. VWat we don't need is an
across-the-board regulation that would neke nearly
two-thirds of existing homes non-conpliant, especially
when nore than three-quarters of those hones are
already protected wunder the existing subdivision
requirenents.
M TTEN. Thank you.
FOREI T: Thank you.
MTTEN. Sir?

FOREIT: Ckay. I'magoing to -

5 3 » & ©

MTTEN. Wuld you identify yourself,

pl ease?
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MR FOREIT: Yes. I''m Janmes Foreit, 4140
Li nnean  Avenue, Nor t hwest , inside the proposed
overlay. |I'm going to continue tal king about nunbers

and facts and figures.

I'"'m against the overlay and have filed
testinony with the ZC denonstrating that Section
1519.1 of the proposed TSO has at |east six serious
flaws which should send it back to the draw ng board.
Il will summarize only two points from ny witten
testinony. According to 1519.1, | amentitled to take
down a healthy tree wthout appealing for an
exenption, exception, excuse nme, only if | denonstrate
that the tree is not protected by the TSO Before |

can put down that wunsuitable Bradford pear in ny

backyard and replace it with a native sycanore, | nust
neasure every tree and do 17 calculations. In ny
specific case, for ny 11,000-foot lot, | have to take

47 nmeasurenents and figure out how to put them

together. | do this and find that |I'm entitled to
renove ny tree. Now where do | file all these
calculations if, three years fromnow, | want a permt

to finish ny basenment? |If four years fromnow, | want
to cut down another tree, do | have to neasure all
over again? In making ny calculations, do | include

or exclude the tree | cut down four years ago? How
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about the trees that have grown to four inches since |
made ny first calculations? Perhaps, | can cut down
25% of ny canopy every nonth. The regul ati on does not
say.

My second point is that 1519.1 has
anomalies injurious to the canopy. Consi der two
nei ghbors with a building restriction line of 15 feet.

Nei ghbor A has three white oaks, each 70 inches in

circunference, all located 50 feet from the street,
all are prinme canopy trees. Nei ghbor B has eight
i mmat ur e silver mapl es, each 50 i nches in

circunference, also located 50 feet from the street.
Under 1519. 1D, neighbor A is entitled to cut down his
magni fi cent canopy for a total circunference |oss of
210 i nches. Under 1519.1E, his neighbor is entitled
to cut down only two of his eight |ess-desirable trees
for a total of 30 inches. Cutting three trees would
result in a loss of 45 inches and violate the 25%
circunference rule. Nei ghbor B would be required to
obtain an exception from the BZA for building permt
wi th supporting anal yses fromfive agencies.

Before you vote to inflict all this on us,
I have a workbook here, and perhaps you could take
this hone and try it on your own |ot and see exactly

how practical all this is, and | think you'll find
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M5. M TTEN Thank you. You nmnust have

interesting conversations around the dinner table.

Any questions for these folks? W'd |ove

to see your

wor kbook. Thank you. Ch, is it what you submtted?

You need to give it to staff down at the

end. Ther e

we go. Thank you. Anybody else on the continuation

of the witten materials? Al right. ["'ll

go back to

the witness list then that we had from you know, a

few hearings ago, and if the person isn't here and you

know they're not here, if you could just call that out

to help me out. | have Jane Hal pern, Warren Watts,

Laura Baughman. We'll just have three at a tine.

Ms. Hal pern, you want to go ahead?

M5. HALPERN: Thank you. M nane is Jane

Hal per n. I live at 3054 Harrison Street,

Nor t hwest ,

which is in the very northern edge of the proposed

tree and slope overlay, and |I've been associated with

t he For est Hills Nei ghbor s for
Preservati on. I'"m also a dues-paying of
HIlls Ctizens Association, and | have

Responsi bl e
t he Forest

been since

nmoving to this neighborhood in 1996. Li ke many ot her

people, | was unaware that this organization that |

support had submtted the proposed overlay until well

after the fact.
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In general, |I'mvery supportive of efforts
to preserve the environnent. Friends call ne a tree
hugger. But | don't believe that the current tree and
slope overlay in either its original or anmended form

is the right approach to take, which is why | wanted

to speak tonight. There are a nunber of legitimte
and, | think, sensible concerns regarding the tree and
sl ope overlay that have been or wll be raised here

tonight, as well as in the witten testinony supported
by the Neighbors for Responsible Preservation, so |
don't want to be redundant and go over them again. |
just wanted to add ny voice as being generally
concerned about how the overlay canme to be and al so
how it evolved into its current form

The proposed overlay did seemto have been
submtted in a hurry and uses the word "emergency” in
its filing. Wien | first heard this was an energency,
I was very surprised. The suggestions that
devel opnent is running ranpant in Forest Hlls seem
very contradictory to nmy own perception. Until this
year, | walked daily to the Van Ness Mtro and |
frequently take |long wal ks because of ny two |arge
dogs. | cover a lot of Forest HIls in this walking,
and | had not seen vast anounts of construction or

devel opnent, such as mght be inplied by the term
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"energency.” And | think you' ve gotten sonme data in
our briefing book that indicates that developnent is
proceeding at a relatively slow pace. Much of it is
initiated by honeowners rather than devel opers, and
it's hard for ne to see why this devel opnent justifies
the need for a rapid and energency inplenentation of a
controversial overl ay.

| just want to end and say that because |
think there is no enmergency and because the tree and
sl ope overlay has now been anended and re-anended,
resulting in a relatively conplicated docunent, |
really believe that the best approach would be to set
the current overlay aside and let the community, in
conjunction with the appropriate experts, develop a
pl an that has nore broad-based support.

To address some of your questions earlier
and to address a gentleman at the last hearing, who
suggested that the major reason for opposition was an
objection to any additional regulation, |I want to say
that | don't disagree with the need for any additional
regulation. [|'d be in support of a plan. |I'mnot the
one to put a plan forward. |'mnot an expert. | know
not hi ng about planning, but | would be willing and |'m
strongly commtted to working with the appropriate

experts to try to put forward a plan that | think
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preserves Forest Hlls but also addresses the
| egiti mate concerns that have been raised. Thank you.

M5. MTTEN  Thank you, M. Halpern. M.
WAt t s?

MR WATTS: M/ nane is Warren Watts. I
also live at 3054 Harrison Street in Forest Hlls.
I'm also a nenber of the Forest HIls Gtizens
Association and the Forest HIlls Neighbors for
Responsi bl e Preservati on. | object to the current
tree and slope overlay for a nunber of reasons, as
|I've stated, and | would Ilike to enphasize one
particular aspect of ny objections. The FHCA
president filed this petition and clainmns the FHCA
supports and sponsors it. As a nenber of the FHCA |
was surprised to learn about this. | didn't receive
any requests fromthe FHCA executive commttee to take
part in this process, to provide any input, or to
comment on sponsorship or filing with the Zoning
Commi ssi on. FHCA nenbers were nmade aware of these
events after the fact and in a letter on FHCA
|etterhead to the Forest HIls comunity as a whol e,
not specifically the FHCA nenbers. To date, there has
been no direct communication from the FHCA executive
conmttee on the overlay to FHCA nenbers.

On September 12" of this year, | sent a
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letter to the FHCA president requesting neeting

mnutes and any related materials in which the overl ay
was discussed. | received a reply dated Septenber 28"
of this year that those materials were being gathered
and conpil ed. As a result, | still have no witten
docunentation on the process Jleading to FHCA
sponsorship and filing or any rationale behind
excl udi ng direct nenber invol venent.

The overlay can hardly be considered a
routine matter. This sponsorship and filing were not
done in the spirit or intent of the comunity
association's involvenent in community affairs. There
appears to nme to have been a deliberate attenpt to
avoi d and prevent invol venent of FHCA nenbers with the
overlay petition. Wth about 900 nenbers, the FHCA
represents a significant portion of Forest Hlls
residents. It's puzzling to me why the FHCA president
would fail to inform and include FHCA nenbers in this
process but still claimthe FHCA not only supports but
sponsors this overl ay.

For this and reasons previously submtted,
| object to this overlay as it currently stands. The
ends do not justify the neans.

M5. M TTEN: Thank you, M. Wtts. Ms.

Baughman?
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M5. BAUGHVAN.  Thank you, Madane Chairnan

and conm ssioners. M/ nane is Laura Baughman. | live
at 4835 Linnean Avenue, Northwest, within the tree and
sl ope overl ay. I love trees in Forest HIlls as nuch
as anyone, but | oppose this overlay for many reasons.
I  echo the conplaints that have already been
expressed, but because tinme is short, 1'll focus ny
remar ks on the tree provisions.

The conm ssion should reject the overlay
for at least two reasons related to its tree
provi sions al one. First, it would pronote tree
destruction, not tree preservation. Second, its
enforcenent relies on neighbors ratting out neighbors,
which is ineffective, at best, and will go a |ong way
to making Forest H |ls an unpl easant place to live.

The overlay will pronote tree destruction
by encouraging property owners who think they m ght
one day want to put an addition on their house or to
expand their patios to take down trees now that are
al nost big enough to cause them trouble if they get
any bigger. As you know, the overlay would permt us
to take down any tree without restriction as long as
it is not bigger than 12 inches in circunference, just
under four inches in diameter. After that, there are

hoops to junp through and special exceptions to
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negotiate, so if you're |looking out vyour kitchen
wi ndow and thinking, "Cee, wouldn't it be nice to put
on a deck,"” but there's this 10-inch circunference
tree in the way, you can't help but think that the
smart thing to do is to take the tree down now before
it grows and gives you any trouble |later.

Simlarly, suppose soneone noves into a
honme in Forest HIlls and knows that in a few years, he
will have the noney to put a two-story addition off
the back, but there are all these trees in the way.
The smart thing to do would be to take them down now
and wait seven years, which is probably how long it's
going to take you to get the noney to do the addition
anyway. Then he can apply for a building permt
wi thout any tree problens. So, you see, the overlay
encourages honeowners to destroy trees now to
forestall headaches and nei ghbor objections |ater.

And that brings nme to the second najor
problem with the tree provisions of the overlay. It
presunes that neighbors will be the first line of
enforcenent. As | read it, if ny neighbor chops down
trees in violation of the overlay, I will be
responsible for calling the zoning office to nmake sure
they know about it and keep a record of it.

Inevitably, there wll be disputes between neighbors
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about the actual circunference of the trees taken down
with the neighbor insisting that the tree was bigger
than 12 inches in circunference and the owner
insisting it was not. The only way to avoid such
di sputes would be for some official government agency
to conduct a survey of everyone's lots and trees to
ensure the overlay's 25% rule 1is not violated.
Clearly, not a feasible option with today's city's
resour ces. So disputes and bad conmunity relations
are inevitable as the overlay is now witten.

The overlay now in effect cannot be fixed
with an anmendnent here and an anmendnent there. It
needs major work, and we, as a comunity, need to
start from scratch, and we're ready to do it. Thank
you.

M5. MTTEN.  Thank you. Any questions for
this panel? Thank you all for comng down. Fred
Fisher, Janmes Riley, CGndy Kelly. M. Fisher's going
to get five mnutes. He represents HIlwod. And you
can begi n whenever you're ready.

MR FlI SHER My nane is Frederick Fisher.
| am the resident executive director of HIlwod
Miseum and Gardens |ocated at 4155 Linnean Avenue,
Nor t hwest . The property, square 2245, |lot 800, is

bounded by Broadbranch Road to the northeast, Rock
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Creek Park to the southeast, and Linnean Avenue to the
west . The nuseum is cited in the R 1-A district,
which is the nost restricted residential zone in the
District of Colunbia. The cite contains approxi mately
24.5 acres of land and was fornerly the estate of
Marjorie Mer ri weat her Post . It houses t he
i nternationally-renowned col l ection of pre-
Revol utionary Russian artifacts, the largest in the
world outside Russia, and superlative 18" century
European fine and decorative arts. The nuseum enpl oys
80 full-time staff, is supported by a vol unteer body
of 250 people, and is visited by approximately 55, 000
peopl e annually. The entire site operates simlar to a
historic site nuseum Hllwood is a non-profit
501(c)(3) organization and is admnistered by the
Board of Trustees of Hllwod Miseum and Garden
Foundation. The museum currently operates pursuant to
a variance from the Board of Zoning Adjustnent. The
BZA order has 19 conditions governing the use of the
property, naking it one of the nobst conplicated
nmuseuns to operate in Anerica.

The extensive gardens associated with the
property are an essential part of the nuseunis
m ssion. W greatly value the open space on the site,

including the ornately |andscaped gardens. The
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property is significantly sloped, allowing only 12
acres to be formally |andscaped with the surrounding
13 acres heavily wooded. In fact, the site is
devel oped to a fraction of the density that would be
permtted were the site devoted to a single-famly
use. There are nearly 1,000 trees with a caliper of
three inches to nmuch larger in the |andscaped areas
and approximately 4,500 trees in our woodl ands. The
site also contains 13 structures, including Ms.
Post's large mansion and a parking deck for 70
aut onobi | es.

In the 12 years that | have been directing
H | lwod, we have invested nearly $8 mllion in |and
mai ntenance and |and restoration. Ve take our

responsibilities for stewardship of this property very

seriously, addressing all facets of plant health,
wat er drainage, and soil erosion. In fact, our 12-
menber  horticulture staff s supervised by an

individual formally trained at the University of
Del anare's Longwood Gardens Program for Publ i c
Horticulture wth nore than half of her staff,
i kew se, holding horticulture degrees.

Annual Iy, we spend nearly $35,000 just in
tree maintenance alone, protecting such significant

species as our 13 giant American elns that are najor
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| andscape features. Also, in the past 12 years, we
have invested sonme $15 million both in the restoration
of our historic structures and in the construction of
new nuseum bui | di ngs. Going forward, we anticipate
addi tional construction projects to further enhance
our educational and interpretive m ssion.

Having been very personally involved in
all of HIllwod s construction projects during the
past 12 years, which have been under the purview and
approval of the Advisory Nei ghborhood Comm ssion, ANC
3F, the National Park Service, the Fine Arts
Conmi ssion, and the Board of Zoning Adjustnment, | can
say, unequivocally, that there are, indeed, sufficient
regul ations and procedures already in place for the
ongoi ng oversight and nanagenent of our property.
Addi ng addi tional burdensome regulations to the
proposed tree and slope overlay only conpounds our
responsibility.

Wile we, at HIlwood, take no position on
the proposed overlay in concept, our request is
sinple. The inposition of the overlay on our 24.5 acre
site will further conplicate the nunerous regulatory
processes to which Hllwood is al ready subject.

The Board of Trustees of the HIlwod

Museum and Gardens unani nously passed a resolution in
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their September 17", 2002 board neeting directing ne

to appeal to vyou, the nenbers of the Zoning
Conm ssion, to consider renoving our site from the
Forest Hills Tree and Slope Overlay. Qur property is
| ocated at the border of the overlay area. W would
appreci ate your considering wthdraw ng the boundaries
such that the Hllwod Miseum and Garden site is not
|ocated wthin the overlay. As the Board of
Adjustnent found in granting the original youth
variance, our site is unique. It deserves special
treatnment in this report. Based on the current nunber
of regulatory review processes that already govern our
property, we feel that adding additional rules and
restrictions wll only conplicate the ongoing
managenent of the nuseum

M5. M TTEN Can you wap it up, M.
Fi sher, pl ease?

MR FlI SHER Yes. As | noted above, we
have a proven track record of consci enti ous
st ewar dshi p. Conpoundi ng our operations wth even
nore encunbrances IS unnecessary. It only neans

additional expenses to our operations and further

bur dens our institution in carrying out its
educational m ssion. On behalf of ny Board of
Trustees, | strongly urge that you take their appear
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into consideration. Thank you.

M5. M TTEN Thank you, M. Fisher. M.
Riley?

MR Rl LEY: Thank you. My nane is Janes
Rley. | live on 30" Street, Northwest, in the
northern stretch of Forest Hlls and have lived there
and owned that house for 26 years. My children grew
up there. W think it's a wonderful neighborhood. It
was a wonderful nei ghborhood when we noved there, and
it's a wonderful neighborhood today, but it should not
be preserved |like a block of anber.

Forest HIlls is an urban nei ghborhood wth
plentiful trees and | eaves. It's a neighborhood,
t hough, that warrants devel opnent according to the
present zoning plan. The District needs it. | f
sinply 100 additional honmes were built in Forest Hlls
over the next 10 years, wthout any accounting for
inflation, given the incones of persons in Forest
Hlls and the real estate taxes inposed on properties
in Forest HIlls, the District would enjoy another four
to five mllion dollars annually in tax revenue. It's
impl ausible to nme that the Zoning Comm ssion would
ignore the needs of the District of Colunbia based on
what | see presented here by the proponents,

i nadequate scientific basis for the proposed very-
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restrictive tree and slope overlay and false data or
irrelevant data.

| saw nenbers of the Zoning Conm ssion
having their attention attracted to what seened to be
surprisingly large mnimum lot sizes in other East
Coast cities in the facts presented by one of the ANC
conmm Ssi oners. You'll learn, as you explore this
further, but you mght not think to explore it, what
the density is of those cities. Do any of you now
know what Richnond's density is? And | don't ask that
as a question, except rhetorically; 1 don't expect
answers. But the density of Richnond, Virginia is
one-third the nunber of dwellings per square mle that
we have here in the District of Colunbia, and yet the
mnimum | ot size presented by that ANC conmm ssioner
was sonething less than twice the mninum ot size
that in one neighborhood, trying irrelevantly to
extract a R chnond nei ghborhood and say it parallels
Forest Hills. W all know from this process that
For est Hlls is a particular nei ghborhood in
Washi ngt on. W have no know edge of what that
nei ghborhood in Richnond is |Iike. One fact, not
presented by that comm ssioner but | would present it
to you, is that in R chnond, if you stretch the city

wal |l -to-wall, on average, there is one-third the
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nunber of dwellings per square mle there are in D.C
They ought to have a mnimum |lot size, on average,
t hroughout the city three tines larger than we have,
let's say 22.5, but that was not the nunber she gave
you. | nean, ny fact is irrelevant, but her fact was
irrel evant.

M5. MTTEN. You need to wap it up now,
M. Riley.

MR RILEY: | would sinply say that nuch
of what you heard from the proponents was based on
i nadequate science, it's irrelevant to what's under
consi deration here. What has been presented tonight
shows you that Forest Hills has particular needs, but
the District of Colunbia has great needs. You can't
stop devel opnent in Forest Hlls.

M5. MTTEN Thank you. M. Kelly?

M5. KELLY: My name is Cndy Kelly, and
I'"'m a nenber of the Forest HIls Neighbors for
Responsi bl e Preservation. M famly lives at 4205
Lenore Lane, and we own the vacant | ot next to us.

To sum up, we urge the Zoning Comm ssion
to reject the overlay or exenpt the southeast area of
Forest HIlls, where 80% of the residents have
petitioned to be exenpted. Alternatively, the Zoning

Conmi ssion should call for a new process that begins
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with clearly-defined problens and designs reasonable
and appropriate sol utions.

I have a case study for you. For nost of
us, our houses and lots are our largest investnents.
Two years ago, we put substantial anounts of our
savings into buying a |lot next door to us. Qur plan
was to keep the lot until we needed to sell it for
econom c reasons. However, the tree and sl ope overl ay
essentially elimnates the potential for residential
use on that 1lot in our residential neighborhood
without going through a tinme-consumng, inevitably
expensive, and uncertain process of seeking special
exenption. First, provisions that prohibit renoval of
one large tree or nore than three nediumsized trees
within 25 feet of the building restriction al one nake
the building up a residence on the lot virtually
i mpossi bl e. Several large tulip poplars, and |'m
afraid you may not be able to see this, but the blue
dots that are solid are the tulip poplars, which are
very, you know, hit the 75-inch nmark, and the ones
with crosses in them are the 38-inch or greater. You
can see where the building restriction line is, and 25
feet back from there would be where we could begin to
bui | d. O course, we have a slope that begins here.

That woul d nmean you'd have to put the house on the top
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of a slope and take down these other tulip poplars.
There's no way to build on this ot without triggering
t he speci al exception provisions.

Once in that process, we would find
ourselves hiring multiple experts, a |lawer, and an
expeditor. Because the overlay directs the BZA to
[imt tree renoval and grading to the maxi num extent
possible, we face a serious risk of crippling
requirenents and then potential litigation. This puts
the value and liquidity of our investnent in jeopardy.

The irony is that we bought the land to preserve the
trees.

If the commssion does not reject the
overlay, the mgjority of the lot owners in our
nei ghborhood have petitioned to be exenpted. Ve
believe that many of the zoning rules needed to
protect our nei ghborhood are already in place. Please
exenpt our neighborhood or send the overlay back to
the Forest HIls communities for a nore reasoned
approach. Thank you for your consideration.

M5. MTTEN. Thank you. 1'mgoing to need
to ask you to leave that with us now Al right.
Thank you. Any questions for these folks? M.
Hannahan?

MR HANNAHAM M. Fisher, | just wanted
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to ask you since you're asking to be opted out, in the
event that the conm ssion decides that we wll throw
this back to the community for re-consideration, would
you and the resources of vyour facility be put in
support of those comunity efforts?

MR Fl SHER Yes, we would certainly be
very much part of the voice. W're a chunk of this
community, and if, indeed, there was sone reason put
in this process, | think we would be very nuch of a

partici pator.

MR HANNAHAM Ckay. I'm glad to hear
that because | know that you could nake a really
i mportant contribution. And the lady - 1've just
forgotten your nanme -- Ms. Kelly, would you also, you

also indicated that, rather than just opting out, you
would like to have this brought back to ground zero
again, not ground zero, |I'msorry [I-

M5. KELLY: M/ husband and | have already
spent hundreds of hours on this process.

MR HANNAHAM -- a new begi nni ng.

M5. KELLY: And we, you know, we believe
in making the effort to try to get a consensus
approach that wll work.

MR HANNAHAM Ckay. That's great.

That's very positive, and |'m very happy to hear that.
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Thank you very nuch.

M5. M TTEN Thank you, M. Hannaham
Anyone el se? Anynore questions? Thanks, fol ks.
Roberta Col ton. Ckay. M A. Jones. The | ast nane |
can read is MAGHER E.A Carter. Ve'll start
with M. Jones, whenever you're ready.

MR JONES: |'m Mchael Jones, and | live
at 2605 Tilden Place. | shall confine ny criticismto
four points because of tinme restraints.

First, | live in square 2244. The owners
of ny square and those squares 2239, 2245, and 2246,
you've heard all this, we have submitted petitions to
you to be exenpted. | want to clarify one point here
that, actually, of the people that were presented
these petitions, 94% said they wanted out. Only two
people said they wanted in, to stay in the overlay,
and we strongly urge you to listen to our petition.

Point two, | noved here from Connecticut,
where | was on the Darien Zoning Board of Appeals.
The main principle that governed our decision there, |
bel i eve, should govern yours also. It is that a
person has the right to do with his property what he
likes provided, and this is the key word, provided he
does not harm his neighbors. It is clear from what

was said by the proponents of the overlay that the
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purpose of this is to protect a society from

subdivision of large lots and infilling of snaller
ones. Since that's the goal, let's drop this genera
overlay and create a new provision, which will attack

these concerns directly. Let's have certain specified
events trigger activation of anti - devel opnent
regul ations rather than have a broad-brush set of
regul ations which prevent existing honeowners from
| andscapi ng their gar dens and maki ng m nor
al terations. Kathy Patterson said publicly that she
"has serious reservations about regul ating individua

owners trying to inprove their properties. It is not
right to penalize people for what they do in their own
backyard. " But that is exactly what this overlay
does.

Point three, the steep slope restriction,
the term "steep slope" is a msnoner. It is defined
as a 25%grade. That is a drop of two and a half feet
over a distance of 10. Look at sonething 10 feet
away, here, and drop your eyes two and a half feet to
about here, and that's a steep slope. If you had a
sled on snow, it wouldn't even nove.

The proponent s have now seen how
unreasonable this provision is and have virtually

elimnated it by anending paragraph 1519.5 but not
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entirely. They say in 1502 revised version that
property owners "will follow best GO technical
structure engineering" when building on such a sl ope.
Isn'"t that what the building inspectors require
anyway ? So let's delete section 1519.5 and other
references to steep slopes, such as paragraph 1520. 1E

Fourth, the inpervious surface restriction
is designed to prevent excess storm run-off. Thi s
goal is conmendable and can be achieved by cisterns
and other control devices, which will still allow the
addition of a patio or swinmmng pool while not
i ncreasing flooding. However, if you insist on
keeping an inpervious surface restriction, delete
swimm ng pools from the definition because they catch
rain, they don't add to the run off.

MS. M TTEN M. Jones, you need to wap
it up.

MR JONES: I'mfinished. W in the above
squares wish to be let go, and this thing wll
certainly inpact the innocent existing honeowners but
may not even stop devel opnent.

M5. M TTEN: Thank you. Sir? | don't
know how to pronounce your nane, so |I'mgoing to avoid
it.

MR MAGHER M/ nane is George Magher.
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own two houses in Forest Hlls within bl ocks. You' ve

already seen one up on the screen tonight, rather

large. |I'm here, basically, to speak to the fairness
of the way this thing was put together, nore
speci fically, the unfairness, and sone of the
deceitful things that were done. That's the nost

annoyi ng part.

Wat we have in front of us is a very
serious proposal. | mean, we're not talking about
maki ng a judgnment on speed bunps or determning the
size of a dance floor here. We're tal king about
creating new and harsher laws, inmposing them on
t housands of people, wthout ever really having
infornmed them A newspaper article under tree and
slope is just not going to get it. Look at tree and
slope. Were does it say zoning? Zoning is the heart
of this proposal before you, the heart and soul of it,
and we all know it. People saw tree and slope, it
didn't bother them

Next, we have a situation, you have a
chart in front of you with the ANC, the area that they
command under them and the various districts that are
involved. | want you to pay attention to one in there
that's under M. Bardin. M. Bardin is 3FO4. You'll

see that M. Bardin was heading up the ad hoc
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conmittee to determ ne the boundaries of that TSO and
he red-lined his entire district east of Connecticut
Avenue that contains nore than 30 honmes worth probably
in access of 20 mllion bucks. And then he turned
around and voted for the TSO How s that for
fai rness, fol ks?

Now the chairman on the night that they
were going to vote on this thing was specifically
asked by a gentleman in the audience how nmuch
representati on does everybody have here in the TSO
because he was going to ask themto, please, you know,
could you just stay out of the vote if you're not in
the TSO  The chai rwonan responded that everybody say
one is in the TSO and she knew she wasn't in it, and
she knew Bardin wasn't in it, and she also knew that
they were both going to vote for that proposal that
ni ght .

M5. MTTEN. M. WMagher, you need to wap
it up.

MR NMAGHER Cay. Basically, nore than
half of the prograns or problens that we've had in our
nei ghborhood in the past have really cone from zoning
not really enforcing the laws on the books, and I
think if this were returned to the ANC and sone of the

interplay that's already gone on outside of public
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neetings that a nuch better solution can and wll be
found. It wll be found.

M5. MTTEN.  Thank you.

MR, MAGHER. Thank you.

M5. MTTEN. M. Carter?

MR CARTER  Thank you. Good evening. M
name is Andre Carter, and | live at 2747 Brandyw ne
Street, just off Broadbranch. We bought our house
about three years ago, and the reason we noved from
the other side of Rock Creek Park on 28" Street is
because I wanted a swimm ng pool, and we found an old
Tudor that | said, "Ch, well, it's a little old, it's
alittle tired, but we can revive it," so, | nean, |
would no nore turn ny house into a MMnsion than |
woul d break a stained-glass window. At the sane tine,
one of the obvious things with the lot, |ike every |ot
in Forest Hlls alnost, is that it's on a slope and
that nmy lot actually cones down into the house, and
I'"ve got a French drain that we paid, you know, $4, 000
to deal with the water run-off. [|'ve got a back patio
that's got a wall that's caving in, and, at sone
point, you know, 1'd like to get those things fixed.
W've got a lot of trees on the lot, which we've done
a lot to maintain and trim and, you know, where we

could save them | guess the real point here is that
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when it cones down between trees and the slope and ny

house, 1'm going to choose ny house. That doesn't
nmean | don't love trees and | wouldn't like to see
something done to curtail bad developnent or ugly

devel opnent or, you know, 14-mllion square-foot hones
on 7500 square-foot |[ots. | think we're all in
agreenment with that. But, | think, at the sane tine,
in the rush to nmake this happen, sonething that was
ained at developers, and it nmay hurt developers
ultimately, | don't know that it will stop them wl]I
certainly kill or hurt a lot of honeowners because a
devel oper, it's just a spreadsheet calculation, "Wll,
if 1've got to go through five agencies, that's going
to add another $40,000; it's the bank's noney anyway."

For a honeowner, that's savings. Now Leslie and I,
we' ve been saving to re-do our backyard and our patio
since we noved in three and a half years ago now, and,
you know, we're about $7,000, $8,000 from where we
think we need to be to kind of get the first stage
going. Wll, as | look at it, going through five
agencies, calling around, talking to architects and
| andscapes who don't really know what's going to
happen with this overlay or where it will go, no one's
going to give ne a flat price on dealing with getting

this through BZA, and all | want is a patio and a
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SW mm ng pool , whi ch I t hi nk, as a native
Washi ngtonian and the person who pays the nortgage
every nonth, if | have to look at ny neighbors’
swwnmng pools, who aren't here tonight because
they've got their work done, | think I should be able
to have one. And | think there's a spirit to make
sonet hing happen here, there's a spirit to protect
trees, but | think this overlay is wong because it
doesn't separate devel opers from honeowners. It puts
honeowners in the way of the path of fire at
devel opers. It creates two kinds of citizens in
Forest Hlls, those at a different stage of Ilife
who' ve done the work to their hone, who've already got
it as they want it, so why not nmaeke it pristine, and
those of us who've just bought our honmes and would
like to bring it into the 20" century and do things in
a tasteful manner to make it what we want. And |
think it's those elenents that mnake this approach
wong, but | think there's great spirit in the
conmunity, certainly in ny heart to work wth ny
nei ghbors. That's what | |ove about the neighbors is
that they get involved and that they care about trees.

You know, | love trees. | spent two weeks
in the Amazon in 1997 on a working farm that was

tagging trees and doing floral studies. | nean, |
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don't know much, | was just kind of helping. | also
spent sone tinme in Africa two years ago in the bush
doing plant, tree, and wldlife stuff. | nmean, it's
kind of a trip, but I enjoy it; | appreciate wildlife,
and trees are a part of that, but we need a sensible
approach. Thank you.

M5. M TTEN: Thank you, M. Carter. Any
guestions for this panel? Any questions? Thank you
all. Leslie Ross?

UNI DENTI FI ED SPEAKER ~ She's not here.

M5. MTTEN  Ckay. | have another Magher
on the list. Is there a Ms. Mgher who wants to
testify? Did you want to testify, ma' an? Ckay. Karen
Surenko? Andrew Stevenson? Leonard Zax? Ms. Surenko
you can go first.

M5. SURENKO Good eveni ng. My name is
Karen Surenko. | live at 3001 Audubon Terrace wthin
the overlay, and | oppose the petition as it stands.
| do not see that there is a clear public good, nor a
valid neighborhood character rationale behind these
restrictions. They are, in fact, arbitrary, and, in
fact, | feel like |I'm being punished through them

Let's start at the start. | believe in
restrictions that actually transparently serve the

public good. I enjoy the benefits of trees, and,
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actually, we have planted about 17 trees in our
backyar d. However, | don't see the public good
benefit of these restrictions, as |'ve said before.

Much has been said about the nei ghborhood
character. Now the current zoning requirenents have
actual ly all owed the nei ghborhood character to devel op
over the years. Nei ghbors have been able to nake
responsi bl e tree managenent decisions. They have been
able to cover their lots up to 40% of the lot size,
and there were no inpervious surface restrictions.
Now why not? My question is who are really the
beneficiaries of these restrictions at this tine?

Secondly, not only is the rationale for
this overlay unclear, the percentages seem a tad
arbitrary. Now, you know, why 50% Wy 30% as opposed
to the 40% that neighbors have been happily Iliving
with over the last 40 years? \Were is the evidence
that this new restriction is necessary? Now | know
some of these nunbers actually conme from other
overlays that are enforced, but still those nunbers
are a little bit neaningless, they haven't been
tested, and |I really want to understand what the true
justification behind sone of these percentages are.

Now thirdly, wthout a clear basis for

these new restrictions, | truly feel like I'm being
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puni shed. Now in the nedium and short term when | want
to upgrade ny house and property, and in the long term
when | want to sell the property. Now we bought into
our property about four and a half years ago. Ve
| ooked around. VW were planning a famly. Ve
t hought, "Well, this house can do with a little bit of
work, and there's still some room for expansion to
care for the needs of our future famly." Now,
however, for exanple, there's a 50% restriction, and I
cannot even put in a driveway, potentially, that match
the standards of the rest of the nei ghborhood w thout
goi ng through an onerous BZA exception process.

Al so, although the |language of the
petition seened to allow nme to expand ny existing
dwel ling beyond the 50% inpervious surface, as it
reads now, it actually doesn't allow nme to expand the
house beyond 30% So we still need sone clarity on
t he | anguage, as was proposed.

Wre these restrictions in place four
years or four and a half years ago when we bought,
actually, we would have probably thought tw ce about
it, and | would dare say that people who buy now,
especially people with children, would probably think
twi ce about this, too. And reduced marketability of

any property in the neighborhood is really not good
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for the nei ghborhood as a whol e.

M5. MTTEN  You need to wap it up now.

M5.  SURENKO Yes. I ndeed, all that I
want to say is that | oppose the petition, and |
recormend you do the same, and | just want to say that
I'"'m also a dues-paying nenber of the Gtizens
Association, and | echo the concerns being expressed
bef ore.

M5. MTTEN. Thank you. M. Stevenson?

MR STEVENSON: Thank you. Ladi es and
gentlemen of the commssion, ny nane is Andrew
Stevenson. |I'ma registered architect in the District
of Colunbia. My wife and I and our two children live
at 2955 Albemarle Street in a house built in 1908,
which we continue to carefully renovate. W consider
oursel ves conservationists and preservationists, and
we are nmenbers of several |ike-mnded institutions,
i ncludi ng the Audubon Society, Nature and Conservancy,
the CR G ub, and the National Trust. VW live in the
overlay district, the proposed overlay district.

I'm opposed to the Forest Hlls Tree and
Slope Overlay, which | believe is an unnecessary,
unwel cone, and unwarranted intrusion into the private
affairs of the citizens of Forest Hls. Thi s

proposal seeks to limt developnent, it's been said
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before, and at a tine when we've had so much success
in getting people to nove back into the city, it's
kind of ironic, I find it ironic, that we should even
consider additional regulations that run counter to
this highly-desirable goal. W should be trying to
see to it that nore famlies, not fewer, have the sane
opportunities we've had to live in Washington. e
should encourage people to live <closer to wurban
centers and, thereby, reduce driving distances to
wor k, services, and amenities.

Since its beginning, this nei ghborhood has
experienced increasing density as vacant |and has been
subdi vi ded and bui I t on by honeowner s and
devel opnents. This overlay proposal reflects a desire
of those who want to slow or stop this ongoing process
by introducing nore restrictive regulations. The
process that brought us here and produced everyone's
house in Forest Hlls is now deenmed to be flawed,
apparently, because they're producing even nore hones
than some would like to see in the neighborhood or
houses that they don't Iike the 1ook of. But
esthetics or a private honmeowner's preferences are not
the subject of zoning regulations, and those
regul ati ons should not be cast in such a fashion so as

to allow one individual or group to oppose their
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esthetics or preferences on other individuals in the
nei ghborhood or to exclude additional famlies from
living in the neighborhood. To expose property owners
to the public hearings required by this proposal wl
have exactly this undesirable and intrusive effect.
Public hearings should not be distorted into
opportunities for neighbors to neddle in each other's
reasonabl e personal affairs and |iving arrangenents.
Nei ghbors should not be given the opportunity to
extort concessions from other neighbors, builders, or
devel opers. To the extent that this is allowed to
occur, conmunity relations will suffer, and | think
ot hers have spoken to that dynamic that happens when
you do this. And it's in ny belief that the existing
zoning law is easily adequate to protect the property
rights and also guide the general use and density
patterns in this nei ghborhood. Thank you.

M5. M TTEN Thank you, M. Stevenson.
M. Zax?

MR ZAX Thank you. My nanme is Leonard
Zax, and ny wife and | and our son and daughter Iive
at 4511 28" Street, Northwest, and our home is part of
the proposed overlay district. I have a nmaster in
city planning from Harvard University, where | also

served as a |ecturer and nenber of the faculty in the
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departnment of city and regi onal planning.

W've lived now in Forest HIls for al nost
15 years, and we chose to live in this neighborhood
because of the trees that gave the neighborhood its
nane and because of the diversity of urban residential
devel opnent that gives the neighborhood its special
character. Forest HIls was the first residential
nei ghborhood | cane to know in Washi ngton because ny
coll ege roonmate |ived on Linnean Avenue. H s father,
an architect who taught at Howard University, was then
president of the Forest Hlls Ctizens Association.
One of ny early visits to the nei ghborhood, on all of
ny early visits to the neighborhood, actually, | was
awed by the nost wonderful experience of entering a
residential community in a great city by driving up
through a national park, Rock Creek Park, and wal king
along tree-lined streets.

Since | was attracted to Forest Hlls
because of the trees, when | initially heard of
proposed |and use restrictions to preserve trees, |
assuned 1'd want to testify in favor of the proposa
at a hearing like this. But that was before
actually read the proposal, which is fraught wth
probl ens and | aden with fatal defects.

| don't want to take the commssion's tine
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this evening by sinply repeating everything that has

been said, but | do want to enphasize the follow ng
points: First, the process by which this proposal was
devel oped was fundanentally fl awed. And second, the
reason why city planners enphasize the inportant of
process is because inproving the process of citizen
participation and collaboration wth governnent
officials and experts is the best hope we have of
increasing the likelihood of better substantive
results. What we have here is just the opposite, a
fundanmentally flawed process produced a fundanentally
fl awed proposal .

Thi rd, as a result, we now have
regul ati ons whose stated purpose is preserving the
character of the neighborhood but which cause nore
than three-quarters of the applicable properties to be
either non-confirmng lots and/or non-conformng
structures.

Finally, we now have regulations whose
stated purpose is preserving trees but which wll
force many residents to cut down young trees planted
in recent years, and ny wife has been responsible for
planting a good nunber on our property, in order to
avoid the draconian effects of the regulations when

the trees grow | arger.
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M5. MTTEN. Thank you. Any questions for

this panel fromthe commssion? Al right. Thank you
very nmuch. I'm to the end of ny Ilist. Is there
anyone that | mssed that would |ike to testify? Sir,
cone forward. Now this is testinony in opposition
only.

Just before we go to the last panel, M.
Rley, M. Carter, and M. Zax, you need to fill out
witness cards for the court reporter, two wtness
cards, and nmake sure that the court reporter gets it.
And they're on the table by the door, if you need
some. Al right, sir?

MR SLOAME: M nane is Stuart Sl oane, and

| live at 4508 28" Street, Northwest, and have |ived

there since 1985. | am not on the I|ist. | wasn't
planning to speak until | cane here tonight, so you
have no prepared testinony from ne. Let ne explain
why |'m going to testify. | was one of the three

plaintiffs in the infanous case involving the infill
at 4512 28" Street, which has been mentioned, and |'m
sure the Chairperson renmenbers ne.

VB. M TTEN: I t hought you | ooked
famliar.

MR SLOAME: I'm not invisible. And the

other plaintiffs are the Oarks and the Bakers. One
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woul d expect that, given ny experience wth this
infamous infill devel oper, that I would be in favor of
the tree and sl ope overlay, but I'mnot, and |I'm going
to explain to you why.

My house adjoins 4512. V& have a conmmobn
property line, and there are only five-foot side yards
because ny house is non-conform ng, 4512, before it
was knocked down, was non-conform ng, and, for reasons
I won't go into, the replacenent structure was
grandf at hered in. At the tine of the construction,
there was a huge tree, beech tree, on the other side
of the property Iine. The devel oper, in the process
of construction, exposed the roots, cut off many of
themon his side, and renoved all the branches on that
side, leaving only the branches over the property line
on ny side, which shaded the canopy. Al that was
totally I|egal. He did nothing wong under the
proposed overlay, and that's the point, that is the
point. | called in an arborist, who said that, within
five years, that tree would fall on ny house because
it was inbalanced, and | inplored the developer to
renove it, as sad as | was because | enjoyed the
shade, and he did so.

The point is the concept of the overlay is

conceptual ly flawed because what it does try to do is
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a wonderful result, which is protecting the trees and
the canopy of Forest Hills, but using a site-based
mechani sm In other words, it's a |ot-based
mechanism and ny exanple shows you how that can't
possi bly worKk. He cuts his roots, did nothing wong
under the overlay, and if | hadn't done sonething, the
tree would have fallen on ny house, overlay to the
contrary not w thstandi ng.

I would suggest that a better approach
mght be to look at the entire Forest HIls area and
cone up with sonme overall grander schene of trying to
protect the canopy, such as by looking at density and
ot her areas, other things, and I'mnot an expert, so |
woul dn't know how to propose one, but it seens to ne
that the whol e concept of assigning enforcenent of it
to specific lots is fatally flawed. Thank you.

M5. M TTEN Thank you, M. Sl oane. M.
Lour enco?

MR, LOURENCO Good eveni ng, Chairperson
Mtten, nenbers of the Zoning Commission, ny name is
Armando Lour enco. I'm a honmeowner residing at 3055
Harrison Street. My property is wthin the zone of
the proposed parcels tree and slope overlay district.

I'm also a private consultant on building and |and

use reqgulatory matters, and imediately prior to ny
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working as a private consultant, I served as
adm nistrative building and | and regul ation as part of
Consuner Regul atory Affairs. | also served as the
acting zoning admnistrator of the District of
Colunbia from July, 1998 to August, 1999. Tal k about
a broad coalition, | guess this gentleman and | were
on opposite sides on the case he just nentioned.

MR SLOAME: | knew you | ooked famliar.

MR LOURENCO And 1'm also a nenber of
the Mayor's Building Code Advisory Commttee,
currently serving a third termon that board, but I'm
the chair of the issues and policy subcomttee.

Today, I"'m testifying in ny double
capacity as an interested honmeowner affected by the
anendnents you are considering and as a concerned
t axpayer of the District of Colunbia. G ven ny past
experience and ny background as a regulatory officer
in land use matters in the D strict of Colunbia, |
believe it's ny duty to share wth you sone of the
concerns that the proposed regulations brings to ny
mnd. For the record, | would like to state that I'm
not currently engaged as a consultant by any property
owner or devel oper on any case within the boundaries
of the proposed Forest Hills district. I"'m not a

menber of the Forest Hlls Neighbors for Responsible
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Preservation, even though |I'mcertainly a Forest Hlls
nei ghbor for responsible preservation. | have read
their published positions on the matter of the overlay
district, and | support them In addition, | would
like to express a couple of other points for your
consi derati on.

The reduction of allowable |ot occupancy
from40%to 30%is, in ny view, msguided and has the
unwanted effect of affecting disproportionately
current owners of smaller lots. It also affects
di sproportionately elderly honeowers and those wth
nmobility inpairnents. One of the reasons ny wife and
| decided to relocate to Harrison Street was to be
able to have all the home anenities necessary for the
enjoynent of our honme |ocated on the ground fl oor.
This is a necessity that is dictated by health
reasons, and it will become nore and nore critical as
we age inside that hone. Any neani ngful expansion of
our hone and the full enjoynent of our property in the
future will require adding space to the ground fl oor.
Addi ng space vertically is not a sinple option for
agi ng honeowners or those with disabilities. Wile ny
house is far from occupying 40% of the lot, a limt of
30% woul d, basically, inpose upon us a burden that is

di sproportionate in relation to younger, healthier
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owners of larger |lots. | oppose, therefore, as
discrimnatory, a reduction in the |ot occupancy rates
currently prescribed for R 1-A districts.

M5. MTTEN. You're going to need to wap
it up, if you can bring it to closure.

MR LOURENCO, The  three-di nension
criteria, where there's a new existing survey of al
the material trees in the overlay district, present an
alnost inpossible task for the limted enforcenent
resources of the district. The criteria for front set
back based on an elusive average of fronts that wl
evol ve every tine a honmeowner adds to the front of the
house is a certain recipe for trouble. In a year of
contraction of expenditures, where the options facing
t he honeowners are an increasing tax or a reduction in
services of the taxpayer, | urge you to fully consider
the fiscal inpact of cunbersone enforcenment criteria,
such as those included in the proposed regul ations. |
will give you a copy of ny notes for the record.

M5. M TTEN: That will be great. Thank
you. Any questions for these folks? Thank you both.

Anyone else wishing to testify in opposition? Al
right. | also need to ask M. Kelly, the large
exhibit that you brought, we need to have that

reduced, we need a copy that's reduced, no | arger than
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11 by 17, if you can provide that to us. | think what

we need to do is just maybe close the record at the
end of the week to allow these (-

MR BASTIDA: You can close the record for
those things that you are requesting because,
basically, we have it. Wat w'd want is to do it as
part of the permanent record, so 10 years from now,
people can go and find it on the record.

M5. MTTEN. And M. Lourenco's testinony,
we're going to get (-

MR BASTIDA: | just got it.

M5. M TTEN: Ch, you just got it. Ckay,
fine. So the record will be closed, except we just
need that reduced version. M. dark, did you have
sonet hi ng?

MR CLARK: Chair Mtten, | know you said
that only opponents were going to testify tonight. W
have one proponent who was out of the country at the
| ast neeting -

M5. MTTEN |I'msorry, M. dark.

MR CLARK | just wanted to ask that
qguesti on.

MB. M TTEN Thank you. Al right. I
t hi nk, unless there's anything el se [

MR. BASTI DA: No, Madane Chairnman, staff
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has no other natters.

M5. MTTEN Al right.

MR CLARK VW have one other docunent,
which we'd like to put into the record.

M5. MTTEN  Please do. M. Steingasser,
did you have --

MB. STElI NGASSER Madane Chairnman, woul d
the record remain open for an Ofice of Planning
suppl enental report, as well?

M5. MTTEN. We weren't planning on that.

| s there sonething that you want to address?

MB. STEI NGASSER  There are several issues
that we've been asked to address by both the
proponents and the opponents.

M5. MTTEN. How nuch tine do you need?

M5. STEI NGASSER: Probably a week, we
could get it in within a week.

M5. MTTEN A week fromtoday?

M5. STElI NGASSER:  Yes, ma' am

M5. M TTEN Al right. So a week from
today, the 7'"? Ckay. Al right.

MR CLARK: Chairperson Mtten, if the
record is being held open for the Ofice of Planning,
can it be held open for a week in general ?

M5. MTTEN W really don't want a whole
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new flurry of subm ssions, if we can [-
MR CLARK: Nor do | want to do that.

M5. MTTEN. Al right. Anyone who didn't

get a chance to testify, if they want to submt
witten testinony and so forth. Al right. 1'd like
to thank you all. | know this was sort of a long
journey for us to get to this point. I"'d like to

thank you all for your participation in com ng out yet
again tonight. The record in this case will be closed
on Monday, Cctober 7", a week from today, and all
filings are to take place no later than 3:00 p.m,
Suite 210, next door, in this building. The
comm ssion wll rmake a decision in this case at one of
its regular nonthly meetings follow ng the closing of
the record. It looks now like that wll be the
Cctober neeting, which is quite near the end of the
month on Cct 28t™ The meeting will be held at 1:30 on
the 28", It is certainly open to the public, and
you're encouraged to attend if you're interested. And
if you have any questions, you can contact M. Bastida
regarding the status of the case.

You should also be aware that should the
comm ssion propose affirmative action, the proposed
action must be published in the D.C Register as a

proposed rule-making with a period of tine for
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In addition, the proposed rul e-making will

be referred to the National Capi t al Pl anni ng

Conmi ssi on

Conm ssi on

for federal inpact review

The Zoni ng

will then take final action at a public

neeting followng receipt of public coments and the

NCPC comments, after which a final rule-making and

order will

adj our ned.

(202) 234-4433

be publ i shed.

I now declare today's public hearing

(Wher eupon, the foregoing

concl uded at 8:39 p.m)
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